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JOINT APPENDIX 


Date 

1970 


Dockei Entries 
Proceedings 


Deposit for cost by . 

Aug. 3 — Complaint, appearance Exhibits A thru E. filed 

Aug. 3 — Summons, copies (2) and copies (2) of Complaint 
issued A.G. ser 8-5 ; deft, ser 8-4 

Oct. 6 — ^[otioii of deft, to dismiss the complaint or in the 
alternative for summary judgment; Statement; PvSrA; 
c/m 10-6-70; M.C. filed 

Oct. 16 — Answer of pltf. to motion to dismiss or in the 
alternative for summaiy judgment ; c/s 10-16. filed 

Xov. 9 — Supplement to motion of deft, to dismiss or for 
summary judgment ; exliibit A ; c/m 11-6-70. filed 

Xov. 16 — }.lotion of deft, to dismiss or alternatively for 
summary judgment heard; motion to dismiss granted. 
(Rep ; X. Sokal) Sirica, J. 

Xov. 17 — Order granting motion of deft, to dismiss. (X) 
Sirica, J. 

Xov. IS — Transcript of proceedings, Xovember 16, 1970, 
pages 1-15; (Reporter: Nicholas Sokal, Courtis copy.) 
filed 

Dec. 7 — Transcript of proceedings, Xovember 16, 1970, 
pages 1-15 (Reporter: Nicholas Sokal, Court's copy.) 


Dec. 7 — Cost bond on appeal by pltf. in the amount of 
$250.00 with National xSurety Corp. approved, filed 
Dec. 7 — Notice of appeal by pltf. from order of November 
17, 1970; copy mailed to Robert Wcrdig; deposit by 
Fensterwald $5.00. filed 


Jan. 11 — Record on Appeal Delivered to USCA; Deposit by 
Bernard Fenstenvald, Jr. S0(^. 

Jan. 11 — Receipt from USCA for Original Record, filed 


filed 


1971 
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Complaint 

(Pursuant to Public Law 89-487; 5 U.S.C. 552) 

1. Plaintiff brings this action under Public Law 89-487 ; 
5 U.S.C. 552. 

2. Plaintiff is a professional writer, living and working 
in Frederick County, near the city of Frederick, in the 
State of ^Maryland. Plaintiff has published a number of 
books dealing with political assassinations and currently 
is devoting his full time efforts to researching and writing 
additional books on this same subject. 

3. Defendant is the U.S. Department of Justice. 

4. Spectrographic analysis is a common and simple 
method making possible the study of objects in even minus- 
cule Cj[uantities, so that their precise composition may be dis- 
covered and compared. 

5. ^Jien bullets and fragments thereof are studied spec- 
trographically, it is joossible to make a definite determina- 
tion that all of the bullets and fragments came from one par- 
ticular batch made by one particular manufacturer or they 
did not. 

6. After the assassination of President John F. Kenned}* 
in Dallas on November 22, 19G3, the Federal Bureau of In- 
vestigation, a subordinate branch of the defendant Depart- 
ment of Justice, spectrographically analyzed and compared 
the following items : 

a) the bullet found on the stretcher of either Presi- 
dent Kennedy or Governor John Connally of Texas 
(Identified as Exhibit 399 of the President's Commis- 
sion on the Assassination of President Kennedy, here- 
after referred to as the TVarren Commission); 

b) bullet fragment from front seat cushion of the 
President's limousine; 

c) bullet fragment from beside front seat; 

d) metal fragments from the President’s head; 
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e) metal fragment from the ann of Governor Con- 
nally; , 

f) three metal fragments recovered from rear floor 
board carpet of limousine; 

g) metal scrapings from inside surface of vdnd- 
shield of limousine; and 

h) metal scrapings from curb in Dealev Plaza which 
was struck by bullet or fragment. 

7. The spectrographic analyses were made by FBI Spe- 
cial Agent John F. Gallagher. 

S. Even though Mr. Gallagher testified in deposition form 
before the Marren Connnission, ho was asked no questions 
about the spectrographic analyses made of the bullets and 
metal fragments. (Hearings Before The Warren Commis- 
sion, Yol. XV, pp. 7J6-52). 

9. The testimony re the said analyses .was given 
by another FBI Special Agent, Eobeft A. Fraz.er. (Hear- 
ings Before the Yhirren Commission, Yol. Y, pp. 58-74). 

10. At page 74 of his testimony, Mr. Frazer said that 
the bullets and fragments listed in paragraph 6, supra, 
were “similar in metallic compositioiF’ but refused to say 
that they were identical. 

11. It is not known whether the FBI turned over the 
spectrographic analyses^f the bullets and fragments or a 
copy thereof to the YYirren Connnission or not, although 
they were requested to do so by the Commission (Commis- 
sion Eeport, p. XI). 

12. Plowever, if the analyses were turned over to the 
^Yarren Commission, the Commission in tuni did not de- 
posit them in the National Archives, although all of the 
rest of its materials were so deposited. 

13. Plaintitl^s first formal attempt to get permission to 
see and/or copy the spectrographic analyses was in a letter 
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to FBI Director J. Edgar Hoover, dated May 23, 1966. 
(See Exhibit A appended hereto.) 

14. Plaintiff’s request v^ent unanswered. 

15. During 1066, 1967, 1968, and 1969 Plaintiff made 
numerous requests, both orally and in writing, of the Na- 
tional Archives (which should have had a cop)' of the 
analyses, but maintains tliat it does not) and the Depart- 
ment of Justice to examine and/or copy the analyses. (See 
Exhibit B appended hereto.) 

16. On April 6, 1970, Plaintiff wrote to the Attorney 
General requesting his review of the denial by the Deputy 
Attorney General of his request for access to various 
materials, including the spectrographic analyses. See Ex- 
hibit C appended hereto.) 

17. On ^[ay 16, 1970, in a letter addressed to !Mr. Dieh- 
ard Klcindienst, Deputy Attorney General, Plaintiff re- 
newed his request, accompanying it with a completed form 
DJ 118 (‘‘Eequest for Access to Official Records Under 
5 U.S.C. 552(a) and 28 CFR Part 16”), describing the. 
records sought as follows: 

‘‘Spectographic analysis of bullet, fragments of 
bullet and other objects, including garments and part 
of vehicle and curbstone said to have been struck by 
bullet and/or fragments during assassination of Presi- 
dent Kennedy and wounding of Governor Coniially. 
See my letter of 5/16/70. 

(See Exhibit D appended hereto.) 

18. On June 4, 1970, the Attorney General replied to 
Plaintiff’s letter of April 6, 1970, denying his access to 
the spectrographic analysis, stating that they were exempt 
from public disclosure under 5 U.S.C. 552 as a part of an 
‘‘investigator^^ file compiled for law enforcement pur- 
poses.” According to the Attoniey General, they were 
exempt from compulsory disclosure under exception No. 7 
of that Act. (See Exhibit E appended hereto.) 
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19. In a letter dated June 12, 1970, the Deputy Attorney 
General took an identical position, denying access under 5 
U.S.C. 552 (b) (7). (See Exliibit F appended hereto.) 

20. The request remaining denied after exhaustion of 
administrative procedures, Plaiutitf files this complaint 
pursuant to Public Law 89-187, 5 U.S.C. 552, further alleg- 
ing that, pursuant to this law, the records must be made 
available to him, and the Court shall determine the matter 
(le novo, and the burden is on the Defendant to sustain 
its refusal. 



Wherefore, Plaintiff prays this honorable Court for the 
following relief: that Defendant be ordered to produce 
and make available for copying the spectrographic analyses 
of the various bullets and fragments listed in paragraph 
17, supra, and such other relief as this Court may deem 
just and equitable. 

Bernard Fexsterwald, Jr. 

927 Fifteenth St., N. W. 
Washington* D. C. 20005 
Tel. 347-3919 
Attorney for Plaintiff 

Dated 


[Exhibit A] 

May 23, 1966 

'Mr. J. Edgar Hoover, Director 
Federal Bureau of Investigation 
Washington. D. C. 

Dear Mr. Hoover: 

Enclosed is a copy of my book, Whitewash — The Eeport 
OF THE Warrex Report. In it you will find quotations from 
your testimony and that of FBI agent.s that I believe re- 
quire immediate unequivocal explanations and from the 
FBI ^3 report to the Coimiiission. Of the many things re- 
quiring explanation, I would like in pailicular to direct 


1 




I 

\ 





6 




your attention to these three, in n’hich it wonld seem no 




1) In your brief discussion of the assassination in the 
report to the Commission yon say that three shots were 
fired, of which two hit the President and one the governor. 
This does not account for the bullet that hit the curbstone 
on Commerce Street, which you told the Commission you 
could not associate with the Presidential ear or any of its 
occupants. In another part of this report, dealing ivith 
Oswald, you told the Conmiission that the bullet that did 
not kill the President struck him in the back— not the 
neck— and did not go through his body. Here you seem to 
fail to account for the well-knoivn wound in the front of 
the President’s neck. And thus, are there not at least five 
bullets, the three you accounted for and the two you did not 
account for. The Commission itself considered the curb- 
stone strike a separate bullet, and the President most cer- 
tainly was wounded in the front of the neck. 


2) In his testimony before the Commission, FBI Agent 
Eobert A. Frazier did not offer into evidence the spectro- 
graphic analysis of this bullet and that of the i ai ions 
bullet fragments. Xeither did FBI Agent John F. Galla- 
gher, the spectrographer. Agent Frazier’s testimony is 
inerclv that the bullets were load, which would seem to be 
considerable less information tlien spectrographic analysis 
would reveal. Tlie custodian of this archive at the Xational 
Archives informs me this analysis is not included in his 
archive but is in the possession of tlie FBI. I call upon you 
to make it immedately available. 


3) In his testimony before the Commission, FBI Agent 
Frazier said that when the whole bullet was received by 
the FBI, it had been wiped clean. He does not reveal any 
FBI intm-ost in this unusual destruction of evidence. He 
also testified that the cleansing' of the bullet was not com- 
plete, that foreign matter remains in the grooves in the 
bullet. Yet his testimony does not show any FBI interest 
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in kaniing wlmt tlio natnre of tlie residue was. Did the 
FBI make the appropriate tests? Could the residue be 
associated ^rith either the President’s body or the gov- 
ernor s? A\hat eftort, if any, was made to learn? And if 
no effort was made, why not? 

Sincerely yours, ’ 

HvU^old Weisbehg 


[Exhibit B] 

March 12, 1967 


riouorable Bamsey Clark 
The Attorney General 
Department of Justice 
IVasliington, D. C. 

Sir: 

You are seriously niisinfonnecl. In your toclav's ap- 
pearance on “Face the Xation“, you said it is the General 
Service.s Administration that is withholding evidence in 
the Kennedy as.sassination. It is your own Department 
of Justice in most cases. In no case of which I kmow is it 
me General Service Administration, which acts merely as 
cusdidian of the archive. 

To make this simple and comprehensible to you, since 
^.Tay 23, 1966, I have been trying to see the spectrographic 
analysi.s of the bullet allegedly used in the assassination, 
the various fragments recovered from the bodies and the 
cai, and of the v indshield scrapings. Your Department of 
Justice, in my presence, misinfonned the Xational xVr- 
chivos, insisting this docmnent was public. When I estab- 
li.shed to tlie Xational Archives that this is not so, your 
Department became mute more than four months. 

The guidelines for withholding evidence are public. Xot 
one ot the restrictions apply in this case. Xo nonnal con- 
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sideration of national security is involved, nor is there 
possibility of damage to innocent persons or risk of dis- 
closure of confidential informants. This denial of access 
to what may not properly be restricted is in violation of 
your own order of October 31. It is being done by your 
own department in an exercise of raw power. 

There arc a number of similar cases I am prepared to 
document to you. 

It is past time for tlie tolling of truth. If, as you say, 
this is all you want vuth regard to the assassination, I 
call upon you to enforce your ovm order at this date, to 
require your own department to stop riolating it, and to 
make available to those of us accredited to research in tliis 
archive what you have been suppressing. 

Other items of evidence have been suppressed and then 
released in response to public pressure. I hope from now 
on, \vith your pledge of dedication to the truth alone, we 
may expect your department to obey your order, to act 
in consonance with yoiu’ expressed \rislies, and to release 
spontaneously what it has been suppressing. 

Respectfully, 

Harold Weisbeeg 







Januaiy 1, 1969 

Honorable Ramsey Clark 
The Attorney General 
Department of Justice 
Washington, D. C. 

Dear Mr. Clark: 

Wliile previous correspondence with you has been less 
than rewarding and, when answered at all, has been an- 
swered non-responsively, there, is this ditference between 
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I my writing- you and my writing J. Edgar Hoover : He never 

! answers anything, responsively or otliennse, having re- 

: fused to send me even a press release he liimself issued 

' falsely attacking me. 

1 Because you are the Attorney General and because the ■ 

; matters of which I write arc the responsibilities of the 

I Democratic administration now about to leave otlice, I 

j again address you about the improper \^uthliolding that 

j amounts to suppression of tlie evidence in the murder of 

I President Kennedy. One of the things I would like you 

j to bear in mind is your own executive order of October 31, 

j 196b. In fact, you directed that ‘‘the entire body of evi- 

I deuce considered by^^ the Warren Commission “be pre- 

1 served intact^’. This moans that eveiything considered by 

j the Commission must be in the Xational Archives. 

I Among those things not in the Xational Archives are 

; records under your personal control. This includes such 

j items of evidence considered by tlie Commission — in fact, 

! basic to its conclusion — as the spectrDgraphic analysis of' 

the bullet and various fragments of bullet (s) said to have 
I been used in the assassination. W'hen, after promulgation 

. of your order, I asked for this evidence at the Xhitional 

I Archives, I was told it vras not there. In my presence the 

j Federal Bureau of Investigation was plioned and told the 

I Archives it was, citing a file. I soon proved this file was 

I not of and did not include the spectrographic analysis. 

The FBI has since failed to supply it. ^Ir. Hoover just 
refused to answer my letter on it. This most basic evidence 
is not covered by any of the guidelines, cannot properly be 
i considered to be covered by the subseciuontly enacted 

! “Freedom of Information zVcF', I believe I am entitled to 

i it, and I ask you for it. 

j I ask you to recall that the FBI was the Commission's 

j major investigative arm and the supplier of its technical 

j and certain anal^dical services. What it “considered" in 

this work it “considered" for the Commission. Yet, in 
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supplying what was identified as Commission Document 
1485, it failed to supply certain of the essential evidence. 
On page numbered 11 of this file, the concluding senlence 
roads, ^^The Identification Division fiudher advised that 
tlie two latent fingerprints developed arc not identical vdth 
the fingerprints of Lee IlAR^TiY Oswald ’b The Xational 
Archives informs me they have no record of whose finger- 
prints these were. Astounding as it is to a non-expert that 
a piece of paper preserved fingerprints for so long a period 
of time, it is no less astounding to me that when the FBI 
allegedly was looking so diligently for any Oswald aocoin- 
plice, and it did have evidence of such an accomplice, it did 
not give the Conmiission the name or names of whose finger- 
prints were found on the literature Oswald distributed in 
New Orleans. This infonuation, which should have been 
available to the Commission, should liave been an impor- 
tant part of its deliberations, also should now be in the 
National Archives. It seems to be immune to proper with- 
holding. I ask }-ou for a copy. 

On a number of occasions, FBI agents, acting as the 
Commission's investigators and for it, showed numerous 
vdtnesses various photographs. Some of these are not in 
the National Archives, and usually it is impossible to relate 
the pictures vdth the investigative reports, so it is not pos- 
sible to know which pictures were shotvn which witnesses. 
I ask that you have this defect remedied, that a complete 
file of xoictures, each identilied with the proper investigative 
reports, be sent to the National Archives and there made 
available in the usual manner. 

I also ask that this include each and every one of the 
photographs obtained by the FBI and not given the Com- 
mission, not put in the Commission’s files, not reported to 
the Commission and in the full, unedited fonn similarly be 
added to the ‘Lntact” evidence in the National Archives. 
In this connection, I want to sihgle out but three of the 
very large number of still and motion-picture photographs 
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fitting this description and of which I desire copies. . One 
is the first of two Polaroid pictures taken by Mrs. ^Mary 
Moonnan, of Dallas^ Texas. x\. second is the motion-picture 
taken by the minor son of J. Pat Doyle, of Portland, 
Oregon. Another motion picture is that taken by John 
^lartin, of Minneapolis, ^linnesota. The latter two are 8 
nmi. movies. ^ly o^m evidence convinces me each was 
edited. Neither was given the 'Warren Commission, whose 
files do not even reveal the existence of tliat taken by Mr. 
Martin. Both show, or in the form given to the FBI 
showed, OswakPs literature distribution in New Orleans 
loading to his arrest on August 9, 1963. This was the sub- 
ject of an extensive FBI investigation. I ask that what is 
deposited in the National Archives include everything re- 
moved by the FBI before the film was returned to the 
owners, in the form of copies, if that does not exist in the 
originals, which were retained by the FBI. 





I further ask that you cause to be deposited in the Na- 
tional Archives those pertinent reports of interviews with 
witnesses that were ^vitldield from the. Commission and/or 
are not in its files. I have the statements of witnesses so 
iuteiwiev.’ed, where tliero is no report in the National Ar- 
chives and where there is no record in the files of the Com- 
mission of the existence of the reports. 

I am aware that the Attoniey General, like any busy 
executive, can become the creature of those upon whom he 
depends for complete and dependable inforaiation. I be- 
lieve I know what has not been communicated to you. 
Should you, while you are still Attorney General, want to 
rectify what I am confident history will record as a record 
with which you may not be content, I am willing to olfer you 
any help I can. Should this information be made avail- 
able by your successor or the coming administration, it 
will bo a considerable reflection upon you personally, the 
administration of which you are part, and the Democratic 
Party. 
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There remains unanswered con*espondence between us. 
I would appreciate responsible reply as soon as possible. 

Sincerely, 

Harold Weisberg 

cc:Fred Vinson, Jr. 


^XlTTB TT 


June 2, 1969 

Attorney General John Mitchell 
Department of Justice 
Washington, D. C. 

Dear Mr. Mitchell, 

After I twice wrote you beginning three months ago, I 
got a non-responsive reply, for you, in the name of your 
Assistant Attorney General in charge of the Criminal Di\d- 
sion, from his Chief of the General Crime Section, with- 
out my ever having gotten any kind of honest or meaning- 
ful answer to any inquiiy of your Department, under any 
administration, this one began with the bald statement 
‘Ghat further exchange of correspondence between your- 
self and tile Department of Justice on this matter will 
serve no useful purpose.” 

At this point, after hve unanswered letters subsequent to 
iny receipt of this accurate forecast that you would never 
respond, letters in which I asked for access to what I am 
entitled to under the law it is your obligation to enforce, 
it looks very much as if the Department of Justice is more 
afraid that correspondence would serve a useful purpose, 
a purpose it fears. 

As I wrote earlier, I do understand that busy executives 
must delegate to those under them what they cannot attend 
personally, as they must also depend upon others for the 
information thev have. This in no wav diminishes the re- 
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spoiisibility of tliose in chargo. The Attorney General still 
serves the Department of Justice. It is, f believe, your 
le.'^ponsibility to see that the laws are observed, by you and 
by your Department, as it is to see that citizens making 
im*oper inquiries get proper response within a reasonable 
time. 

'W hen a citizen asks his Department of Justice for access 
to court records and cannot get an answer, things have 
passed a deplorable state in a country such as ours. I have 
made this request; you have not responded. Practically, 
this means you have refused me. I believe vou cannot. 

After you or your othce referred my first two letters to 
^fr. Belcher I thereafter wrote him. Because he has not 
once responded, in any way, I again address you. I have 
two purposes. To the degree I can, I want to be certain 
that } on Icnow the situation, for the responsibility is vours, 
and, if necessary, I want to im'oke the laws that entitle me 
to that which I seek. I prefer not to have to resort to tliis, 
as I would hope you would, too. 

I made specific requests for specific information in letters 
to your Department l)etween rvfaroh 30 and April 23. If I 
am refused this information, I respectfully request citation 
of the authority under which you refuse it. In each case I 
also ask that you pro\dde me with the forms and instruc- 
tions I will need to seek to obtain this information under 
the “Freedom of Information'' law. It is my intention to 
invoke the provisions of this law, if necessaiy. May I 
call to your attention that I have, in the past,\sked the 
Government for the means of utilizing this law without 
ever hamng been so equipped ? I do not think this was the 
intent of Congress in enacting the law. 

Among those documents I have sought unsuccessfully i.s 
a memorandum of transfer of the President Kennedy au- 
topsy material, as set forth and described in earlier corre- 
spondence in your files. Respectfully I call to your atten- 
tion the fact that this document is one of the working 
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papers of the special panel convened by your xjreclccessor 
and by it was so inventoried. I believe this removes it 
from any executive authority to mthhold it and I herewith 
renew my request for it. 

Under the previous administration, when I asked for 
access to the improperly-vnthlield David W. Ferrie mate- 
rial, I was told by Mr. Vinson that a review was under way. 
I have since asked the results of this review and have had 
no response. I renew the question, renew the request for 
this material, and would like the necessaiw instructions and 
forms for application under the above-cited law should I 
again be denied. May I, in this connection, call to your 
attention the seem impropriety and the inconsistency in 
the government claiming in court, to a litigant, that he has 
not exhausted his administrative remedies while the same 
government denies another access to his administrative 
I’emedies? 



While I am imwilli ng to believe it, when I was informed 
that agents of the Federal Bureau of Investigation were 
defaming mo, I did call this report to your attention, be- 
lie\nng, as I do, that there should be at least a pro forma 
denial of it. Aside from Mr. Belcher ^s assurances ^4hat 
such conduct would be in complete disregard of Depart- 
mental and Bureau policy’’ and his statement that a copy 
of my letter was sent ‘‘to the Director of the Bureau for 
consideration” I have heard nothing. When that Bureau 
promises to send me a copy of its press release and doesn’t, 
and when that Director fails to respond to a ^^^•itten re- 
quest for a press release, perhaps I should not be surprised 
at the absence of a for-the-record denial. However, I 
would prefer to think the Attorney General of the United 
States would not be content for the matter to rest here. 


. I have often requested a copy of the spectrographic 

’;.;4 analysis of the bullets and fragmeiits of bullets alleged to 

. have been used in the murder of President John Kennedy. 

My written requests to the Director has never been aii- 
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s\sxn*ccl. I hereby renew this request, asking, if I am denied, 
for a statement of the reason or reasons and the instruc- 
tions and fonns for invocation of the Freedom of Informa- 
tion law. "^Vith regard to the AVarren Commission fde 
identitied as CD4T :7, I make the same requests, as I do 
with 0^1269. 

xVinong those unansAvered requests referred to above is 
the evidence presented in court in England. I would now 
like to broaden that to introduce that used in Alemphis, di- 
rectly and indirectly, in the case of James Earl Ray. 

When I make requests of the National Archives, there 
noAV is a delay of not less than two months before there is 
any kind of response, when there is one. I believe this, in 
itself, clouds the purposes and integrity of the government. 
Your OAni Department does not respond at all. I do hope 
you will correct this, that you will agree that when a citizen 
and more, a writer, makes proper inquiry of the Govern- 
ment, response should bo as prompt as i^ossiblc. 

Sincerely, 

H.veold AYeisberg 


[Exhibit C] 

April 6, 1970 

Hon. John Alitchell 
Attorney General 
Department of Justice 
AYashington, D. C. 

Dear Air. Alitchell, 

Under date of April 2, 1970, Air. II. Richards Rolapp in- 
foiTtied me I have the right to appeal the adverse decision 
of the Deputy Attorney General denying me certain identi- 
fiable and indentified directly to you. 

This letter is intended as such an appeal. The material 
sought, generally described as the ‘‘raw materials of the 
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reports of panels of experts convoked by your Department 
said to authenticate the autopsy of the late President Ken- 
nedy and to make an historical record, is completely de- 
sciibed in earlier correspondence with your Department. 

I want to take this occasion to renew my request for the 
spectrographic analyses of the bullet, fragments of bullet 
and other items said to have been struck by this bullet and 
fragments, my earlier requests having been ignored by your 
Department. The bullet in question is Warren Commission 
Exhibit Xo. 399. Samples for analysis were taken from 
the limousine, a curbstone, items of clothing, etc. The re- 
sults have been published in summary form by the federal 
government and the Dallas police. 

While I hope you vhll neither ignore nor deny this re- 
newed request, the earliest one dating back to May of 1966, 
for I believe it would be improper to do either, I do antici- 
pate the posssibility. In this event, I ask that the proper 
forms be sent to mo so I can apply under the so-called 
^‘Freedom of Information” law. If there are other ad- 
ministrative possibilities or prerequisites, I would like to 
be informed of them. 

Sincerely, 

H.veold Weis berg 


[Exhibit D] 

5/16/70 

Mr. Richard Kleindienst 
Deputy Attoniey General 
Department of Justice 
Washington, D. C. 

Dear ^Ir. Kleindienst, 

Your Department has engagedpn a systematic effort to 
vitiate the clear intent’ of Congress and the law on ‘‘Free- 
dom of Information” to the point that inquiries properly 
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made are ignored. Seeking of yon what is my right and 
yonr obligation to respond to has been converted into a 
futility. Even so simple a request for forms i/ou require 
for citizens to use the law is blatantly ignored. ^Moreover, 
when I asked for copies of your instructions two days ago, 
at two different offices of your Department, not only was 
I not given any, but in the proper office they even declined 
to take my name and address so they could mail these in- 
structions to mo. I have, in the past, addressed a niunber 
of requests to the Attorney General. He has, on not one 
occasion, made response. I have asked of your ofTice that 
when my requests were rejected, as I anticipated they would 
be, the record indicating this is automatic when not ignored, 
it be in the name of the Attorney General so that the or- 
ganized mechanism for delaying me would not be i^ut into 
play again. In every case, this has not been done. I have 
three times addressed appeals from decisions to the Attor- 
ney General only to have them also ignored. I regard this 
record as one in which your Department has effectively sur- 
rendered any rights to insist upon compliance with those 
rules you employ only to frustrate my proper requests and, 
in the event it becomes necessaiy, am prepared to test this 
in court. 

I would prefer that this not become necessary, that you 
change your vrays, start making response, eliminate the 
deception and falsehood from them — in short, recognize 
that Congress passes laws and Presidents sign them so 
that they will be obeyed, most of all by that Department in 
whose care the sancity and integrity of the hiw is vested. 
Or, the Department from which we have been hearing so 
much about what it calls ‘Gaw and order^^ Like charity, 
I suggest that should begin at home. 

Herewith I enclose tliree completed D.J-llS forms. In 
each of these three cases my most recent requests have 
been made some time ago. In not one of them has there 
been response. 
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Two of them are conspicuously flagrant, and I single 
them out for explanation. ^Lj first recpiest for the spectro- 
graphic analysis of the bullet, fragments of bullet and ob- 
jects said to have been struck by either when the President 
was assassinated and Governor Connally injured is dated 
in May, 1966. There has never been respon.se to it or its 
subsequent repetition. I addressed a request for the same 
public, non-secret information to the Attorney General 40 
days ago. My first request of your Department for those 
docimients relating to tlie late Mhlliam Ferrie of Xew Or- 
lean.s was made under the previous administration, and my 
mo.st recent, still unanswered, was addressed to your office 
two months ago. 

Because the record does not encourage belief you will 
provide what I seek \nthout recourse to the courts, I feel 
it would be unwise for me to disclose, everything I can. 
But l)ccause I want voluntary compliance with tlie law and 
because despite your best contrary eflbrts, I do not want 
to have this result in embarrassment for you or the govern- 
ment, I do suggest some of them. 

With regard to the spectrographic analysis, if you are 
•not aware of it, not then having been in your present posi- 
tion, I think you should know that if it does not agree in 
the most minute detail with the interpretation put upon it 
by the Warren Commission, their Keport is a fiction. It 
was, in ways I do not explain, “considered by’^ that Com- 
mission. These words are from the executive order of tiie 
Attomey General of October 31, 1966. ^Moreover, it was, 
to all practical purposes, made public and published in dif- 
ferent form, repeatedly, by the Commission. ]^fost re- 
cently, this was done by former Dallas Chief of Police 
Jesse Curiw, in a book bearing his name. Mlien I asked 
for it of the Xational Archives, in person, the day this 
executive order was reported in Uie press, in my presence 
a representative of your Department told tlie Xational Ar- 
chives it had been transferred there pursuant to this ordei\ 
When we checked the flic he cited, we found it was but a 
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paraphrase. To the best of my knowledge, there has been 
no response to the report made to him that tliis was not the 
analysis itself. This analysis involved no secret processes, 
no informants whose identities need be hidden, no defama- 
tions of the innocent, and does not in any way fall under 
the right to withhold embodied in any of the gnidelines for 
^nthholding. ^ 

10111- Department, through Hr. Yinson, told me the vari- 
ous documents relating to David Ferrie Avere being re- 
viewed Arith the intent of seeing Avhether they Avould be 
niade aA-ailable. I never heard further from him. The 
Xational Archives told me it had no knoAA-ledge of any such 
revicAA-. Obviously, it is impossible for me to proAnde you 
AA'ith an identitication of each and every such suppressed 
document, but to the degree I can, it is already in your files. 
In fairness to yon, for I do not seek scandal but I do seek 
information I believe is properly mine, I AA-ant you to know 
that I luAA e some of Avhat is said to be withheld and it can- 
not possibly be Avithheld properly. As I have already ex- 
plained, A\ hat might tend to reflect upon the innocent has 
already been made pulilic, rather extensh-cly, by the men 
involved and by their attorney, in a book and its serializa- 
tion. Ferrie himself is dead, Avas umnarried, and his 
sexual tastes are public knoAvledge in a A-ariety of Avays, in- 
cluding but not limited to public reporting of criminal 
charges against him for them and in his contesting of these 
charges and his subsecpient loss of emplojmicnt because of 
them. 

YTth regard to the photograph identified as FBI Ex- 
liibit 60 requested in my letter of April 22, 1970, addressed 
to the Attorney General, I proAido this infomation and 
request : 

This is a picture of President Kennedy’s shirt. The sliirt 
itself is Avithheld from examination and study and any tak- 
ing of pictures of it is preA-ented on the seemingly proper 
ground that neither the government nor his estate Avant 
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?s SS' :;r;hSo.s'AtLs' 

ItnJuve of H.e estate v..-b.l.. “■'^JV’iSrti- “be 
spomlence. Ho™v, there 

available pictuies can 1 , , 'i 'PhJs is not what I 

■for they show nothing bu Ins J o ^ ,, 

want to study or, perhaps, to shou tni> c ^ i 
study). FBI Eidiibit 60 Conunis- 

chives J someone, in your Department 

Sion and b> ^ ^ ^ it that the photograpn 

photognu^-hm pnnM ime m lithographic but is photo- 

^’ShijT^imCr^Vith the screen 

any enlargement is effectively “ ti,, t,hs 

the only i.^ihlcd to have passed. 

•prefer tlic largest clear ^ ^ is as 

just this veiT it°is raVirelv restricted to a study 

of the damage to the slurt of the 

much prefer an enlaigemcn . standard 

. shirt, which 'vould ehmma 0 all th , ,oie^ 

8x10 glossy print of the clearest pos- 

this, as I hope , „po-uive of FBI E.xhibit 

sible photograph of e pgpavtnient would 

GO. However, because I am on^ 

prefer no sugges mn ^ . ^^o- 

■'"1 ‘° ho onlo r i ™„l 4t0»<l. shorring or.ly the 

damage It wdl of the original nega- 

dignified use of mch ‘ ., j ^ jf i ^vere intending to 

tive that is remotely po>MOle, e^ en 

publish it, which I am not. 
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The la^\', as you know better than 1, imposes no burden 
upon me to make any explanation of what I seek under it. 
I hope you will understand that I have taken tliis time* 
gone to this trouble, in a sincere effort to put you in a 
position to understand that my piu'poses are serious, 
scholarly, proper aiid entirely within the intent of Congress 
and covered by the law. If you vdll reflect but a moment, 
perhaps you will also understand that, at possible cost to 
myself, I have sought to put you in a position to save your- 
self and the Department embarrassment if you do as you 
have in the past. 

On tlio other hand, I will no longer accept the standard 
Departmental whipping from pillar to post. One of these 
requests to which your Department has never responded is 
four i/cars old. The request embodied in my Civil Action 
718-70 vras a year old at the time you acceded to the per- 
fectly proper request but only after I filed the action and 
you could no longer delay trial. If I have not heard from 
you within two weeks that you will comply with these re- 
quests, or if I get a rejection in any name other than that 
of the Attorney General. I ^vill proceed with further civil 
actions. I would much prefer, to avoid this. Most sin- 
cerely, I hope you would also. 

Sincerely, 

ILieold Weisberg 
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^U. S. DEPA«TMIHMT OF JUSTICl© 

WASHIMGTON, 0. C. 20530 

REQUEST FOR ACCESS TO OFFICIAL RECORD 
UNDER 5 U.S.C. 552(a) and 23 CFR PART 16 


NAME OF REQUESTE.9 
iliUiOliLJLdiAlliU;^ 


Seo Instructions for payment and del ivefy pi this form at bottom of page 


B/ia/70 


CO YOU WJ$H TO ogCEIVE COPIES ? QyES Q NO 
YES, 50 iNDiCATt: (ro mt« thon 10 cspiei o/ any 

aacur«enf will b« 


AOORSS3 (iffsaf, city, »la»« end coda) 

Rtt6, 7r«'iarlcJc, !2d. 21701 


NUMBER OF COPIES 
RSGueSTEO 


OFFICE AND CITY WHERE RECORD 
IS LOCATED (If xocyn) 


OESCSIPTlOl 0? liSCORO REOUESTSO (In.lui. J,, 


Speotroersr-'Jlo cnslyols of b-Jllat, fi-ogqcn^o of bu.Uot end otl-.er nb,!a.;t 3 . 
includla .3 :3ra»mts •iQl c? onUicl'i ?nd (ral^bat.'jc.R cald to i-Pte b^'p. etruck 

bv bv-Uat Etid/ov frosnsDta csanrtininsUcn Frooidont .^nusdy aad Tro'indlru; 

of ^ororarr UonnflUy. Sao ray le*-t< 3 ? of 5/10/70 


I 


LITIGATIGN; 01 

OES THIS .REQUEST 

ficLATE TO A MATTER IN PENDING OR PROSPECTIVE LITIGATIO.M7 rnYF*; riMn 

fill in if 

IN PE NO IMG "► 
LITIGATION 

C0U3.T (cb«ck cn*) 

Lj-feoeral 

G STATE 

OISTRICr 

name OF CASE 

CUCXET NUMBER 

Taere la no pcoapoctlTo lltlgetion if roouo,t ia ccaipllad xltii 


for use BY DEPARTMENT OF JUSTICE ONLY 

THIS REQUEST IS: . 


I SIGNATURE 

A minimum fee of 53.00 MUST ACCOMPANY THIS REQUEST. 
OTHER CHARGES ARE AS HOLLOWS, (do not write In >Kl« box) 


□ GRANTED 


FOR SECOND AND EACH AOOITICNAL GflE QUARTER 
HOUR SPENT IN SEARCHING FOR C.R ICcNTIrYING 
REQUESTED RECORD S 1.00 


Q DENIED 


FOR EACH ONE QUARTER HOUR SPENT IN MONITORING 
REQUESTER’S EXAMINATION OF MATERIAL $ 1.00 


Q REFERRED 


COPIES OF DOCUMENTS: 

50< FIRST PAGE, 25^ EACH AOOITICNAL PAGE 

FOR CERTIFICATION OF TRUE COPY S l.OO EACH 

FOR ATTESTATION UNDER THE SEAL OF 
THE DEPARTMENT $ 3.C0 EACH 

GSA CHARGE 

total charge 


pay.T.ent ur.dor t.his section .shall bo made in cash, or by United States money order, or 
by c.ech payable to the Treasurer of the United Stales. Postage stamps will not be accepted. 


This form may be delivered to any of the office.s listed in 23 C. F. R. 16.2 or mailed to- 
Office of the Deputy Attorney General, Department of Justice, Washington. D. C. 20530 
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[Exhibit E] 

OFFICE OF THE ATTORXEY GEXER.\L 
IVASHIXGTOX, D. C. 20530 

June -1, 1970 

Mr. Hai'old Weisberg 
Coq d’Or Press 
Ponte 8 

Frederick, Maiyland 21701 
Dear Mr. Weisberg; 

Tins IS in response to your letter of April 6 1970 re 
questing my review of tlie denial by the Deputy Attorney 

M 5U s P Fvoodom of Information 

^VCE 0 oo2, for access to records thoiio-lit bv von tn 

t: h : f ^ I ^1" '^-^tiee.^ sp:y.:rni 

you luue requested access to “the raw materials” includ- 


in 


norf-‘ individual re- 
ports bj any of tne panel members or adrisors and relevant 
coirespondence and memoranda, etc.” relating to the medi- 
cal leports made by the autopsy .surgeons and the advi.sory 
panel to the Attorney General in connection with thl 
assassination of President John F. Kennedy. The Deputy 

request on the ground that 
the inaterials described in your letter do not exist in the 
nles of tills Department.^’ 

I have made an attempt to ascertain whether the mate- 
rials you seek are in the files of this Department. It is my 
conclusion, after a full examination of the matter, that 
documents of the land you describe do not exist aimvhero 
m the Department. Accordingly, I must deny your request. 

In your letter of April 6, you state that you wish to renew 
your request for the “spectrographic analyses of the 
bullet, fragments of bullet and other items said to have 
3een struck by this bullet and fragnient.s . . . You noint 
out that the ‘‘bullet in question is Warren Commission Ex- 
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liibit !No. 399.’^ The Department of Ju.stice lias received 
reQuests for these docimionts in the past, and we have 
taken the position that they are part of an “investigatory 
file compiled for law enforcement purposes^ and are there- 
fore exempt from the Freedom of Infonnation Act’s com- 
pulsory disclosure requirements. 5 U.S.C. § 552(b) (7). 
At present, this issue is being litigated in the federal 
courts. If the plaiiitiif in that case is successful, the docu- 
ments in question would of course be made available to 
you also. 

Sincerely, 

John Mitchell 
Attorney General 


[Exhibit F] 

OFFICE OF THE DEPUTY ATTORNEY GENERAL 
WASHINGTON, D. C. 20530 

June 12, 1970 

Mr. Harold Weisberg 
Coq d’Or Press 
Route 8 

Frederick, Mainland 21701 
Dear Mr. Weisberg: 

This will reply to your letters of :May 16, 1970 enclosing 
five separate requests for infonnation under the Public 
Information Section of the Acbninistrntive Procedure Act. 
The information and materials you request relate to the 
assassination of former President Kennedy. 

This letter vdll respond to each request in the order they 
were explained in your letters of May 16. 

(1) Spectrographic Analyses: You have asked for access 
to the spectrograpliic analyses conducted on certain bullet 
evidence involved in the assassination. 






25 

: I regret that I am unable to grant your request in that 

j the work notes and raw analytical data on which the re- 

I suits of the spectrographic tests are based are part of the 

■ investigative hies of the FBI and are specilically exempted 

from public disclosures as investigatory files compiled for 
law enforcement purposes. 5 U.S.C. 552(b)(7). The re- 
sults of the spectrographic tests are adequately sho'wn in 
‘ the report of the Warren Commission where (Volume 5, 

j pages 67, 69, 73 and 74) it is specifically set forth that the 

I metal fragments were anah^ed spectrographically and 

I found to be similar in composition. 

j (2) Documentaticnb Relating to David William Ferrie: 

! lou have described the documents you are seeking, relat- 

. ing to the late David William Ferrie of Xew Orleans, as 

those withheld from the Warren Commission and/or ^vith- 
held from the Xational Archives, and those withheld by 
the Xational Archives by order of the Department of 
Justice. 

This will ad\dse you that no documents relating to David 
i William Ferrie were withheld by tlie FBI from the Warren 

. Commission. x\lso, so far as is Iniovm, all record of the 

Warren Commission pertaining to David William Ferrie 
were tinned over to the Xational Archives by thf 3 Warren 
Commission, together with all other records of the Warren 
Commission. 

With respect to those records now in the custody of the 
: Xational Archives which have been witliheld from public 

; disclosure, I am unable to grant your request. These in- 

! vestigative reports are witlilield pursuant to 5 U.S.C. 552- 

‘ (b)(7). The disclosure of these reports might be a source 

of embarrassment tn innocent persons, who are the subject, 
source, or apparent source of the material in ciuestion 
which contains rumor and hearsay and details of a personal 
nature ha^ung no significant connection with the assassina- 
tion of the President. 

(3) Exhibit 60 (Pictures of President Kennedy's Shirt 
and Tie): In accordance with your recpiests, enclosed here- 









26 

Aritli is a photographic copy of a portion of Exhibit 60 
shoAving the tabs of the President's shirt. 


(4) Concerning Receipt of Material Obtained at Au- 

topsy: You iiave recpiested a photograph and all records 
relating to the material removed by Connnander James 
Humes, U.S.N., at the time of the autopsy and re- 

ceipted for by Special Agents Francis X. O’Xeill and 
James W. Siberton November 22, 1963. This request ap- 
pears to be based on your inability to specifically identify 
the Exhibit in the Commission report. 

The material referred to in the receipt is identified as 
Commission Exhibit 843. A photograph of this Exhibit 
was furnished the Commission and was published in ^Hlear- 
ings Before the President's Commission on the Assassina- 
tion of President Kennedy," Voliune 17, page 841. Other 
information regarding tliis Exliibit appears elsewhere in 
the Commission's Hearings. 

(5) Autopsy Photographs: The Department of Justice 
and the FBI have never had possession or custody of the 
autopsy photographs whicli you state were originally de- 
livered to the Secret Service. It is our understanding they 
are now in custody of the National Archives. 


Sincerely, 

Richard G. Kleindienst 
Deputy Attorney General 
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Answer of Plaintiff to Defendant's Motion To Dismiss or, in the 
Allernaiive. for Summary Judgment 

Plaintiff denies that there are no issues of material fact 
and that there is no claim upon which relief can be granted. 

I. 

QuESTiotrs OF Fact A^’D Mixed Questions op Fact axd Law. 

In its “Preliminary Statement” on page 1 of its “Memo- 
randum of Points and Authorities,” defendant states that 
plaintiff “has requested ponnission to inspect certain spec- 
trographic analyses of bullets and bullet fragments re- 
covered from the scene of the assassination oi President 
John F. Kennedy in Dallas, Texas on Xovember 2.3, 1963.” 

Bullets and bullet fragments may have been “recovered” 
in Dealey Plaza, the “scene” of the assassination, on Xo- 
yember 2.3, 1963. However, if so, plaintiff is unaware of 
them; a fragment or fragments were “recovered” from a 
piece of curbing in Dealey Plaza, but.it is plaintiff’s belief 
that this was as late as -July, 1964. 

The bullets and bullet fragments, spectrographic analyses 
of vhich are sought by jolaintiff, were “recovered” pri- 
marily on Xovember 22nd, the date of the assassination, but 
some were “recovered” on Xovember 23rd and at later 
times. They were “recovered” generally not at the 
“scene” but at Dallas’ Parkland Hospital, Bethesda Xaval 
Hospital in Maryland, and at other places, incluclino- Wash- 
ington, D.C. 

-More important, defendant states as a matter of fact 
(see page one of his Statement of Material Fact) that the 
records sought “are part of an ‘investigatory file compiled 
for law enforcement purposes.’ ” It is plaintiff’s conten- 
tion that this is incorrect and that the records in fact were 
not compiled for any law enforcement purpose but exclu- 
sively as part of an investigation requested bv President 
Lyndon B. Johnson on Xovember 24, 1963; Exeentive Order 
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11130; and S. J. Ees. 137, 88tli Congress . . . none of which 
involved ^4aw enforcement/’ 

The remainder of tliis answer vdll deal vath this latter 
question which appears to be -ft mixed questions of fact 
and law. 

n. 

Law Enforcement 

On page two of its Memorandum of Points and Authori- 
ties, defendant properly cites exemption (b)(7) correctl)' 
as ^dnvestigatoiy files compiled for law enforcement pur- 
poses except to the extent available by law to a party other 
than an agency.” Plaintiff then adds: ”The thrust of the 
exemption is to protect from disclosure all files which the 
government compiles in the course of law enforcement in- 
vestigations which map or map not lead to formal proceed- 
ingsd^ [italics added.] The thrust may or may not be 
in accordance with the italicized clause, but it is clear that 
there are two explicit limitations on the exemption for ” in- 
vestigatory files” : 

1) they are exempt only if compiled for law enforce- 
ment purposes, and 

2) they are exempt only if they would not be available 
by law to a j)i*ivate party. 

As to whether there was a ”law enforcement xmrpose” in 
compilation of the sought spectrographic analysis, no better 
Avitness can be found than FBI Director J. Edgar Hoover. 
In testimony before the Warren Commission on May 14, 
1964, the following colloquy took place between Mr. Hoover 
and !Mr. J. Lee Pankin, General Counsel to the Commission: 

^'Mr. Pankin. You have provided many things to us 
in assisting tlie Commission in connection with this in- 
vestigation and I assume, at least in a general way, you 
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are familiar with the investigation of the assassina- 
tion of President Kennedy, is that correct? 

Mr. Hoover. That is correct. M^hen President John- 
son retunied to AVashington he communicated 'with me 
vnthin the tirst 24 hours, and asked the Bureau to pick 
up the investigation of the assassination because as 
you are aware, there is vo Federal jurisdiction for such 
an investifjation. It is not a Federal crime to Idll or 
attack the President or the Vice President or any of 
the continuity of officers who would succeed to the 
Presidency. 

Howe\-or, the President has a riglit to request the 
Bureau to make special investigations, and. in this in- 
stance he a.sked that this inve.stigation he made. I im- 
mediately assigned a special force headed by the spe- 
cial agent in charge at Dallas, Texas, to initiate the 
investigation, and to get all details and facts concern- 
ing it, which we obtained, and then prepared a report 
which we submitted to the Attorney General for trans- 
mission to the Pre.sident.^’ [Hearings before the "Wai*- 
ren Commission, Vol 5, p. 98. Italicizing added.] 

Thus, according to the FBI^s Director, there was no law 
and, hence, there could be no ‘Taw enforcement purpose.’^ 
In fact, according to Mr. Hoover, when the investigation 
was imdertakcn, there was no federal jurisdiction for it at 
all, except a request by the President. 

Lest the argimient be made that perhaps the missing law 
was a law of the State of Texas, it should be noted that the 
spcctrographic analyses were not given to either the Texas 
or Dallas authorities. 

In brief, the spcctrographic analyses were made as part 
of an investigation requested by the President and by the 
FBI as the investigative arm of the 'VVarren Commission. 
Backing up the lack of any “law enforcement purpose is 
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the following quote from the foreword ro the Commis- 
sion's Report (at p. XIV) : 

^‘The Commission has functioned neither as a court 
presiding over an adversary proceeding nor as a pros- 
ecutor detemiined to prove a case, but as a fact hnding 
agenc}^ committed to the ascertainment of the truth." 

This contention is further strengthened by the Commis- 
sion's Tenth Recommendation: 

‘^The Commission recommends to Congress that it 
adopt legislation which would make the assassination 
of the President and Vice President a Federal crime. 
A state of atfairs where U.S. authorities have not 
clearly defined .iurisdiction to investigate, the assassina- 
tion of a President is anomalous." [Page 26 of the 
Report] 

^‘Law enforcement purposes" requires a law of some 
kind. Therefore, the burden is on the defendant, if he 
wishes to avail himself of exemption (b)(7), to state spe- 
cifically (with citation) the law or laws in pursuance of 
which the spectrographic analyses were made. So far, he 
has not met that burden. 




III. 

Jexcks 

The second qualification in (b)(7) is that “investiga- 
tory files" cannot be withheld from the public if they would 
be “available by law to a party other than an agency." 

Plaintiff is not an “agency" and it is his contention that 
under Jencks the spectrographic analyses would certainly 
have been available to Lee Harvey Oswald. Hence, they 
cannot be withheld from plaintitf. 

As the Warren Commission s^id in its preface: “If 
Oswald had lived he could have had a trial by American 
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standards of justice whore he would have been able to 
exercise his full rights under the law.’^ 

IV. 





Legislati\t: History of Freedom of Ixformatiox xicT 
(5 U.S.C. 522) 

Emphasis is placed in defendant’s Memorandum of 
Points and Authorities to the legislative history of exemp- 
tion (b)(7), especially in the House of Kepresentatives. 
Quoted herewith is the sum total of explanation given in 
the House Eeport on tliis exemption (Report No. 1497, 
House of Representatives, S9th Congress, 2nd Session, at 

p. 11) : 

“7. Investigatory files compiled for law enforce- 
ment purposes except to the extent available by law 
to a private party: This exemption covers investiga- 
tory files related to enforcement of all kinds of laws, 
labor and securities laws as well as criminal laws. 
This would include files prepared in connection with 
related Govenimont litigation and adjudicative pro- 
ceedings. S. IIGO is not intended to give a private 
party indirectly any earlier, or greater access to in- 
vestigatory files than he would have directly in such 
litigation or proceedings.” 

There is also considerable reference in the defendant’s 
^Memorandum to debate on the floor of the House. The 
quotations are incomplete, out of context, and generally 
irrelevant in view of the text of Exemption (b)(7). The 
debate is not very helpful in ascertaining legislative in- 
tent. It is true that some members either prefeiwed to 
omit (b) (7) in its entirety or to amend it in part. However, 
they did not prevail, (b)(7) stayed in, as reported by the 
Committee and it stayed in in its present text. The ex- 
emptions are carefully dra^vn in specific terms, and there 
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is no loose exemption for sensitive^’ government infor- 
mation as such, as hinted by defendant. 

In this regard, FBI files are like those of any other 
agency. Whether a ])articnlcir FBI file is exempt from 
disclosure depends on whether it falls ^rithin one of the 
nine specific exemptions, not whether it is ''sensitive.'' 
Pai onthetically, Avhat could be ".sensitive" about spec- 
trograpJiic analyses of bullets and bullet fragments made 
in a fact finding investigation in 1963? 

Spectrographic analy.ses, like otlier .scientific pieces of 
evidence, are not sensitive and should never be udthheld. 
If specti ogTaphic analyses can be withheld from a defend- 
ant in a criminal case, other scientific evidence, such as 
autopsies and fingerprints, could also be withheld. This 
would lead to absurd and patently unfair results. 

V. 

Case Law 

The primary allusion in defendant's quotation from 
' Barceloneia Shoe Carp. v. Compton (271 F. Supp. 591) is 
to the following .sentence from Attorney General Clark's 
Memorandum of June, 1967; 

. . . In addition, the House report makes it clear 
that litigants are not to obtain special benefits from 
this provision, stating that S. 1160 is not intended to 
gave a private party indirectly any earlier or greater 
access to iiivesGgatory files than he would have di- 
rectl}" ill such litigation or proceeding. (H.Report 11) " 

In. the sense that the Attorney General was spealdng, the 
I 'litigant" would be Lee Harvey Oswald. The plaintiff 
in the present case wants no "eArlier or greater access" 
than would have been granted to Oswald, had he lived to 
be tried; conversely, ho wants exactly the same right of 
access a.s Oswald. And under Jencks, Oswald would have 
been entitled to the spectrographic analyses. 
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On 3 of its ^roinorandinn of Points and Authorities, 
defendant quotes at some length from Clement Brothers v. 
KLEB, 282 P. Supp. 540. Unfortunately, defendant omitted 
Avhat is probably the most important paragraph in the 
decision, the one immediately preceding the three quoted: 

‘‘The Court must agree that the determination of , 
the Court in Barceloneata is sound, though not con- 
trolling on this Court. In addition to the common 
sense necessity of protecting the investigatoiy func- 
tion and procedures of the Board, the legislative his- 
tory of the Act itself makes it clear that the exemption 
in question is not limited solely to criminal law en- 
forcement but rather applies to law enforcement ac- 
tivities of all natures.’^ 

Conceding, argue ndo , that this is true, both Barceloueta and 
Clement are irrelevant in the present case whore there is 
no law enforcement, criminal or otherwise. Further, theie 
is no “common sense necessity’^ in protecting scientific 
tests such as spectrographic analyses,, as compared to pro- 
tecting witness statements before the XLKB. 

Puzzlingly, defendant goes on: “In the instant case, 
since the records plaintiff seeks have not been made part 
of any record in any agency proceeding he may not obtain 
then/‘ absent such use.’ ” If they had been “part of any 
record in any agency proceeding” they would automatic- 
ally be available. Also, the analyses were put to intense 
use by Warren Connuission; as explained below, they were 
a key to the Commission’s basic conclusion of a “single, 
lone assassin.” 

The last case cited by the defendant is Black v. Sheraton 
Corp., 50 F.R.B. 130-133 (D D.C. 1970). Again, the quoted 
passages are misleading. In the first place, the case con- 
cerns Ihe breadth of Rule 26 of the Federal Rules of Civil 
Procedure, and touches on 5 U.S.C. 552 only in passing. 
Second, when Commenting on 5 U.S.C. 552, the Coui't 
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repeats the language of the Congressional exemption, i.e., 
‘^investigatory files compiled for law enforcement pur- 
poses except to the extent available by law to a party other 
than the agency. ’’ Third, the following telling paragraph 
in the Court’s opinion was not quoted: 

“As background for the present motion, the Court 
notes that the United States has previously made avail- 
able to the plaintiff copies of all documents in the 
FBI files which contain infonnation from the sur- 
veillance. Those include: (1) all logs of the surveil- 
lance, wliich are the actual handwritten notes of the 
agents who monitored the bugging device; (2) all 
summary airtels prepared from the logs, which are 
typewritten summaries of the information in the logs: 
(3) copies of all portions of reports which contain in- 
formation obtained from the .suiweillance ; and (4) two 
memoranda from the Director of the FBI to the At- 
torney General advising the latter of the information 
which had been obtained from the surveillance.” 

Thus, there is certainly no sanctity enveloping all FBI 
files as hnpliod by defendant. In fact, to the extent that 
Black is relevant to the present case at all, it would appear 
to weigh heavily in favor of plaintiff. TVhat was being 
held back by the Court in Black were certain additional 
transcribed conversations from an illegal vdretap; revela- 
tion of these could harm imiocent persons, divulge the 
identity of informants, expose leads in other criminal cases, 
embarass the FBI, etc.; none of these liarms could come 
through making available the spectrographic analyses in 
the instant case. 

In summary, none of the cases cited by defendant is di- 
rectly in point, and to the extent that they are relevant, not 
a single one passes upon the question of withholding of 
records of the nature sought in this case. 
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Conclusion 

In sigTiing the Freedom of Information Act (PL 89- 
487) into law on July 4, 1966, President Johnson said: “I 
have always believed that freedom of information is so 
^'ital that only national security, not the desire of public 
officials or private citizens, should determine when it must 
be restricted/^ [The Presidential statement in toto is 
reproduced as Exhibit/^ hereto.] 

In issuing a Guidance Memorandum on the FOI Act in 
June, 1967, xlttorney General Clark stated: 

“This law was initiated by Congress and signed by 
the President with several key concenis: 

that disclosure be the general rule, not the ex- 
ception; 

that all individuals have equal rights of access ; 

that the burden be on the Government to justify 
the ^^ithholding of a document, not on the per- 
son who requests it; 

— that individuals improperly denied access to doc- 
uments have a right to seek injunctive relief 
in the courts; 

—that there bo a change in Government policy and 
attitude. 

[All of Attorney General Clarkes Foreword is re- 
produced as Exhibit S hereto.] 

A provocative Note in the Harvard Law Ee^dew (Vol. 
80, 1967, p. 914) suggests that “it seems that such investi- 
gatoiy files could be made available after the enforcement 
activity in question has been completed. Doubly so where 
there is no “enforcement activity'' but only “fact finding." 
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In the Conclusion to its :Menioraudmn of Points and Au- 
thorities, defendant says that “Congress particularly 
drafted into the Public Information Act a prohibition 
against the release to the public of the type of doeiuiient 
plaintiff seeks in the instant action. Yet, there is no pro- 
hibition, as evidenced in the following quotation from a 
letter of May 7, 1970 to plaintiff’s attorney in respect to 
another Freedom of Inforaiation suit in this Court (71S- 
70): 

I 

‘‘■Vnietlier or not the clocnments you seek are tech- 
nically exempt under one or more of the provisions 
of 552(b), I have determined that you shall be granted 
access to them. Tlie exemptions do not require that 
records falling witliin them be vdthheld; they merely 
authorize the withholding of such records, by exempt- 
ing them from the Act’s otherwise applicable compul- 
sory disclosure requirements.” ^ 

[The full text of this letter is printed as Exhibit ^ 
hereto.] 

^Yhen one looks at the history and spirit of 5 U.S.G. 552, 
one wonders what is the real reason for vuthholding in the 
instant case. There is no question of divulging the identities 
of informants. There is no question of divulging secret 
investigative processes. There is no question of embar- 
rassment to private persons. 

If the spectrographic analyses in fact prove what the 
government witnesses before the T\ arren Commission imply 
they do, i.e., a ‘‘common source” for all bullets and bullet 
fragments, there would appear to be no valid reason why 
the government should withhold them . . . even as a matter 
of policy. If, on the other hand, they do not prove what 
the witnesses imply, there is an imperative reason to wish 
to withhold them, i.e., the whole Y\"arreu Commission Re- 
port and its conclusions come tumbling do^vn. 
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Plaintilf does not ask, however, that these records be 
made available to him as a matter of policy or grace. It 
is plaintiff’s contention that ho is entitled to access to 
them under 5 U.S.C. 552 as a matter of law. 

Therefore, the Court is asked to over-rule defendant’s 
motions to dismiss and for summary judgment and to set 
the case down for trial near the head of the docket, as 
provided in 5 U.S.C. 552 (a)(3) : 

“Except as to causes the court considers of greater 
importance, proceedings before the District Court, as 
authorized by this paragraph, take precedence on the 
docket over all other causes and shall be assigned for 
hearing and trial at the earliest practicable date and 
expedited in eveiy way. 

. Plaintiff renews his request that the Court enjoin the 
defendant from further withholding of the records sought. 


Respectfully submitted, 

BerxaPvD Fexsterw.vld, Jr. 
927 15th St., N.W. 
'Washington, D.C. 20005 
Tel: 527-4580 
Attorney for Plaintiff 


Certificate of Service 

I hereby certify that service of this Answer has been 
made upon Thomas A. Flannery, Joseph :\I. Hannon, and 
Robert M. Werdig, Jr., U.S. Courthouse, 'Washington, D.C., 
on this 16th day of October, 1970. 


Berx.\rd Fexsterwat.o, Jr. 






! 


I 













38 

Exhibit A 

State.mext bv Peesiiiext Johxsox Upox Sigxixg Public 
Law 89-487 ox July 4, 1966 

The measure I sign today, S. 1160, rerises section 3 of 
the Administrative Procedure Act to provide guidelines 
for the public availability of the records of Federal depart- 
nient and agenciesi 

This legislation springs from one of our most essential 
principles : a democracy works best when the people have 
all the information that the security of the Nation permits. 
N’o one should be able to pull curtains of secrecy around 
decisions which can be revealed without injury to the 
public interest. 

At the same time, the welfare of the Nation or the rights 
of indi\ iduals may require that some documents not be 
made available. As long as threats to peace e.xist, for 
example, there must be military secrets. A citizen nm«t 
be in confidence to complain to his Government and to 
provide information, just as he is— and should be— free 
to confide in the press without fear of reprisal or of beiiio- 
required to reveal or discuss his sources. 

Fairness to indhuduals also requires that infonnation 
accumulated in personnel files be protected from disclosure. 
Officials within Government must be able to communicate 
with one another fully and frankly without publicity. Thev 
cannot operate effectively if required to disclose informa- 
tion premattirely or to make public investigatii-e files and 
intcmal instructions that guide them in arriving at their 
decisions. 

I know that the sponsors of this bill recognize these im- 
portant interests and intend to provide for both the need 
of the public for access to information and the need of 
Govermiient to protect certain categories of information. 
Both are vital to the welfare of our people, iloreover 
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this bill in no war impairs the President’s power under 
our Constitution to provide for confidentiality when the 
national interest so requires. There are some who have 
expressed concern that the language of this bill will be 
construed in such a way as to impair Govermnent opera- 
tions. I do not share tliis concern. 

I have always believed that freedom of information is 
so vital that only the national security, not the desire of 
public ofiicials or private citizens, should determine when 
it must be restricted. 

I am hopeful that the needs I have mentioned can be 
.served by a constructive approach to the wording and spirit 
and legislative history of this measure. I am instructing 
every oflieial in this administration to cooperate to this 
end and to make inforinatoin available to the full extent 
consistent with indi\ndual privacy and with the national 
interest. 

I signed this measure with a deep sense of pride that 
the United States is an open society in which the people’s 
right to know is cherished and guarded. 




Exhibit B . 

Foreword 

If government is to be truly of, by, and for the people, 
the people must know in detail the activities of government. 
Xo thing so diminishes democracy as secrecy. Self-gov- 
ernment, the maximum participation of the citizenry in 
affairs of state, is meaningful only with an informed public. 
How can we govern ourselves if we laiow not how we 
govern? Never was it more important than in our times of 
mass society, when government affects each individual in 
so many ways, that the right of the people to know the 
actions of their goveiTiment be secure. 
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Beginning Juh’ 4, a most appropriate day, every execu- 
tive agency, by direction of the Congress, shall meet in 
spirit as well as practice the obligations of the Public 
Information Act of 1966. President Johnson has instructed 
every official of the executive branch to cooperate fully in 
achieving the public ^s right to know. 

^ Public Law 89-4S7 is the product of prolonged delibera- 
tion. It reflects the balancing of competing principles within 
our democratic order. It is not a mere recodifleation of 
existing practices in records management and in providing 
individual access to Govennnent doemnents. Nor is it a 
mere statement of objectives or an expression of intent. 

Bather this statute imposes on the executive branch an 
affirmative obligation to adopt new standards and prac- 
tices for publicatio7i and availability of infonnation. It 
leaves no doubt that disclosure is a transcendent sroal, 
yielding only to such compelling considerations as those 
provided for in the exemptions of the act. 

This memorandum is intended to assist every agency to 
fulfill this obligation, and to develop common and construc- 
. tive methods of implementation. 

No re\uew of an area as diverse and intricate as this one 
can anticipate all possible points of strain or difficulty. 
This is particularly true when vital and deeply held com- 
mitments in our democratic system, such as privacy and 
the light to know, inevitably impinge one against another. 
Law IS not wholly self-explanatoiy or self-executing. Its 
efficacy is Iieavily dependent on tiie soimd judgment and 
faithful execution of those who direct and administer our 
agencies of Government. 

It is the President's conviction, shared by those wdio 
paiticipated in its formulation and passage, that this act 
is not an unreasonable encumbrance. If" intelligent and 
pui-poseful action is taken, it can serve the higlmst ideals 
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of a free society as yell as the goals of a ’well-aduiiuisterecl 
1 * 

} govenmient. 

! This law was initiated by Congress and signed by the 

I President Avitli several key concerns: 

I —that disclosure be the general rule, not the exception ; . 

; — that all individuals have equal rights of access; 

I 

; — that the burden be on the Government to justify the 

I witliholdiiig of a document, not on the person who 

i requests it; 

i 

! — that individuals improperly denied access to docu- 

■ ments have a right to seek injunctive relief in the 

i courts ; 

[ — that there be a change in Government policy and 

j attitude. 

i It is irnportai\t therefore that each agency of Govem- 

j ment use this opportunity for critical selt'-analysis and 

i close review. Indeed this law can have positive and bene- 

i licial influence on administration itself — in better records 

I management; in seeking the adoption of better metJiods 

: of search, retrieval, and copying; and in making sure that 

; documentary classification is not stretched beyond the 

i limits of demonstrable need. 

I At the same time, this law gives assurance to the indi- 

j vudual citizen that his private rights will not be violated, 

j The individual deals with the Govennnent in a number of 

; protected relationships which could be destroyed if the 

j right to loiow were not modulated by principles of con- 

\ fidentiality and privacy. vSueh materials as tax reports, 

medical and personnel files, and trade secrets must remain 
outside the zone of accessibility. 

j This memorandum represents a conscientious effort to 

i correlate the text of the act with its relevant legislative 

^ history. Some of the statutory provisions allow room for 
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more than one interpretation, and definitive answers may 
liave to await court rulings. Plowevor, the Department of 
Justice believes this memorandum pro\udes a sound work- 
ing basis for all agencies and is thoroughly consonant with 
the intent of Congress. Each agency, of course, must 
detennine for itself the applicability of the general prin- 
ciples expressed in this memorandum to the particular 
records in its custody. 

This law can demonstrate anew the ability of our 
branches of Government, working together, to vitalize the 
basic principles of our democracy. It is a balanced ap- 
proach to one of those principles. As the President 
stressed in signing the law: 

^ democracy works best when the people 
have all the information that the security of the Na- 
tion permits. No one should be able to pull curtains 
of secrecy around decisions which can be revealed 
without injury to the public interest . I signed 

this measure with a deep sense of pride that the United 
States is an open society in which the people’s right 
to know is cherished and guarded.” 

This memorandum is offered in the hope that it will as- 
sist the agencies in developing a uniform and construc- 
tive implementation of Public Law 89-4S7 in line with its 
spirit and purpose and the President’s instructions. 

Eamsey Clark, 

Attorney General, 

June 1967. 
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Exhibit C 

. OFFICE OF THE ATTORNEY GENERAL 

[Seal] ymshingtox, d. c. 

May 6, 1970 

Mr. Bernard Fenstonvald, Jr. 

FensterAvald, Bevaii and Ohlliauscn 

Attorneys At Law 

927 Fifteenth Street, X. W. 

Washington, D. C. 20005 

Dear 2ktr. Fensterwald: 

This is in response to your letter of February 2, 1970, 
requesting my re\dew of the denial by the Deputy xVttorney 
General of your request under the Freedom of Informa- 
tion Act, 5 U.S.C. § 552, for access to official records of 
the Department of Justice. Although you requested access 
to several items wliich the Deputy declined to make avail- 
able, you have appealed only his denial of the request for 
[a]ll documents hied by the United States with the Court 
in England in June-July, 1968, in the extradition proceed- 
ing by which James Earl Bay, the con\hcted killer of Dr. 
5[artin Luther King, was returned to this country.'’ 
Whether or not the documents you seek are technically 
exempt under one or more of the provisions of § 552(b), 
I have determined that you shall be granted access to them. 
The exemptions do not require that records falling within 
them be withheld; they merely authorize the withholding 
of such records by exempting them from the Act's other- 
wise applicable compulsory disclosure requirements. 

Sincere^ly, 

John — . Mitchell 
Attorney General 
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Motion of Defendant To Dismiss the Action on in the 
Alternative/ for Summary Judgment 

The defoiidant by its counsel, the United States Attomey 
for the District of Columbia, moves the Court to dismiss 
the action, or in the alternative, for summary judgment 
on the grounds that the complaint and the exhibits at- 
tached thereto and by reference made a part hereof, dem- 
onstrate there is no claim upon which relief can be granted 
there is no issue as to any material fact and the defendant 
is entitled to judgment as a matter of law. 

/s/ Thomas A. Fii-vxxERY 

United States Attorney 

/s/ Joseph M. Haxxox 

Assistant United States Attorney 

/%/ Egbert M. Werdig, Jr. 

Assistant United States Aiiorney 


Slatemeni of Maferial Fact as to Which There Is No 
Genuine Issue 

Pursuant to Local Enie 9(h) the material facts in the 
instant action are summarized below. 

1. In a series of letters of !May 23, 1966; ]\Iarch 12, 1967 ; 
January 1, 1969; June 2, 1969; April 6, 1970; and May 15, 
1970 and a ‘‘Eequest for Access to Othcial Eecord Under 
5 U.S.C. 552(a) and 2S CFE Part 16,’' dated May 16, 1970, 
plamtiff requested various officials of the defendant to pro- 
duce for inspection the ‘^SpectrograiDhic analysis of bullet, 
fragments of bullet and other objects, including garments 
and part of vehicle and curbstone said to hcive been struck 
by bullet and/or fragments during assassination of Presi- 
dent Kennedy and wounding Governor Coni^y. ” 

2. On Jime 4, 1970 the Attorney General wrote*. 

‘‘ . . . The Department of Justice has received re- 
quests for these documents in the past, and we have 
taken the position that they are part of an investiga- 
tory file compiled for law enforcement purposes’ and 
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tho Freedom of luforma- 
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tiif s requests are denied on the basis that such analyses 
are part of an “investigatory file compiled for law" en- 
forcement purposes. ’ ’ 

II. 

Discussion 

The sole basis upon which the Court's jurisdiction and 
the relief sought is evoked is 5 U.S.C. 552, the Public In- 
formation Act amendment to tlie Administrative Procedure 
Act. The purpose of the Act, as e.xplained by the Attornev 
Ceneral m his “ireinorandum on the Public Information 
Section of the Administrative Procedure Act,’’ June 1967, 
is to make “information available to members of the pub- 
lic unless it comes within specific categories of matters 
which are e.xempt from public disclosure.’’ p. 1. ^Vmono- 
the specific categories of documents wliich are exempt are° 

“(b)(7) investigatoiy files compiled for law enforce- 
ment purposes except to the extent available by law 
to a party other than an agency.’’ [Emphasis added.] 

The thrust of the exemption is to protect from disclosure 
all files which the Government compiles in the course of 
aw enforcement investigations which may or mav not 
lead to formal proceedings. In Barceloneta Shoe ‘Corn. 

V. Compton the Court stated: 

In general terms I agree with the Attorney Gen- 
erars analysis of the nature and scope of the exemp- 
tion,_ in his .^lemorandum of the Public Information 
bection of the Administrative Procedure Act, dated 
Jmie, 1967, wherein he states at p. 38; 

‘‘The effect of the language in exemption (7) on 
the other hand, seems to be to confirm the avail- 
ability to litigants of documents from investigatoiw 
files to the extent to which Gongress and the courts 
have made them available to such litigants. For 
example, litigants who met the burdens of the Jeucks 
statute (IS U.S.C. 3500) may obtain prior statements 
given to an FBI agent or an SEC investigator by 
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a witness who is testifying in a pending case; but 
since such statements might contain information mi- 
fairly damaging to the litigant or other persons, the 
new law, like the Jencks statute, does not permit 
the statement to be made available to the public. 
In addition, the House report makes clear that liti- 
gants are not to obtain special benefits from this 
provision, stating that ‘S.1160 is not intended to 
give a private party indirectly any earlier or greater 
access to investigatory files than he would have di- 
rectly in such litigation or proceedings.’ (H. Eept. 
11 ).’*’ 

“As I suggested before. Congress could not have in- 
tended to grant lesser rights of inspection and copying 
of witnesses’ statements to persons who are faced with 
the deprivation of their life or liberty, than to per- 
sons faced only with remedial administrative orders 
under regulatory statutes.” 271 F. Supp. 591, 592- 
593 (D.P.R., 1967) 

To like effect is the decision in Clement Brothers Co, v. 
XLRB with which the Fifth Circuit has stated it “fully 
concurs”, NLRB v. Clement Brothers Co., 407 F. 2d 1027 
(5th Cir., 1969) : 

“Though the Court does not feel that it is necessary 
to reiterate an exhaustive documentation of the Act’s 
legislative histoiy, the followuig. statement is exem- 
plary of numerous others wliich make it clear that the 
plaintiff’s interpretation must be rejected: 

‘This exemption covers investigatory files related to 
enforcement of all kinds of laws, labor and securities 
laws as well as criminal laws. This would include 
files prepared in connection with related Goveni- 
ment litigation and adjudicative proceedings. II.E. 
Eeport 1497, S9th Cong., 2nd Sess., p. 11” 

“El sum, it is clear that the plaintiff could obtain 
the employees’ statements taken by the- Board if the 
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employees had been called to testify — m fact, tlie plain- 
tiff was given access to the statements, of the em- 
ployees who did so testify. However, the plaintiff is 
not entitled to employee statements absent such use.'’ 
282 F. Supp. 540, 542 (XD Ga. 1968). 

In the instant case, since the records plaintiff seeks have 
not been made part of any record in any agency proceed- 
ing he may not obtain them “absent such use." 




It is significant that the language Congress chose, “com- 
piled for law enforcement purposes" was criticized at hear- 
ings on the proposed legislation as unduly restrictive. 89th 
Cong., 1st Session, Hearings on H.R. 5012 before the House 
Committee on Government Operations, pp. 245-247. Xot- 
withstanding this criticism, Congress enacted exemption 
7 as referred to above because it thought the broad pro- 
tection against disclosure contained therein necessary to 
effective operation of the agencies which cominle investi- 
gation reports. In addition, the legislative history . of the 
act states, explicitly: “[t]he FBI would be protected un- 
der exemption Xo. 7 prohibiting disclosure of “investiga- 
tory files.’ " 89th Cong., 2nd Scss., Cong. Record, p. 
13026. The speaker Cjuoted above. Representative Gal- 
lagher, a strong supporter of tlie Act, also stated, the bill 
containing exemption 7: “prevents the disclosure of . . . 

‘sensitive’ Government information such as FBI files ". 

[Emphasis added.] 

Tills Court has had occasion only recently to speak on 
the matter of FBI file disclosure. 

“The public polic}' in favor of maintaining the 
secrecy of FBI investigative reports has been recog- 
nized by Congress. In passing the Freedom of Infor- 
mation Act, whicli greatly .expanded the information 
which government agencie/s must make available to 
the public, the Congress explicitly exempted from its 
coverage [5 IT.S.C. 552(b)(7)] 

# % «: 
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“V^liilo these cases [Alclermayi v. United States, 394 
TJ.S. 165 and Taglianetti v. United States, 394 U.S. 
316, both criminal appeals] are not binding in that 
the scope of discovery in criminal cases is not as broad 
as in civil cases, they do show the concern of the Su- 
preme Court for the secrecy and sanctity of the FBI 
investigative tiles. 

“It is thus apparent that the information sought by 
the plaintiff comes withm the government's right to 
protect information which, if released, might he harm- 
fid to the public interest. The results of investigations 
of alleged criminal activity are hg their nature the 
type of information that the public interest requires 
he kept secret,'' Black v. Sheraton Corp. of America, 
50 F.R.D. 130, 132-133 (D D.C. 1970). [Emphasis 
added.] 

III. 
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COXCLUSIOX 

From the foregoing, it is obvious ‘that the Congress par- 
ticularly drafted into the Public Information Act a proiii- 
bition against the release to the public of the type of docu- 
ment plaintitf seeks in the instant action. The prohibi- 
tion wa.s enacted after criticism and discussion on the floor 
of Congress. The Congressional .intent 1ms been inter- 
preted by the courts of this and other jurisdictions in 
unanimity. ITaintift* is not entitled to the spectrographic 
analyses sought and the Court should enter judgment in 
favor of the defendant and dismiss the action. 

/s/ Thomas A. FL.v;^rNERY 

United States xlttorney 

/s/ Joseph M. 

Assistant United States Attorney 

/s/ Robert M. Werdig, Jr. . 

xissistant United States Attorney 
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Supplement to Motion of Defendant To Dismiss the Action or, 
in the Alternative, for Summary Judgment 

The defendant by its counsel, the United States Attorney 
for the District of Columbia, hereby hies, to supplement its 
motion to dismiss the action or, in the alteniativo, for 
summary jud.^nent, the annexed affidavit of Marion E. 
'Williams as Defendant’s Exhibit A. 

For the reasons set forth in tlie onginal motion and in 
this suppleineiit the Court should now dismiss the action or, 
in the alternative, enter judgment in favor of defendant. 

Thomas A. Fhaxxery 
Thomas A. Flannery 
United States Attorney 

Joseph Isl . Haxxox 
Joseph M. Hannon 
^Vssistant United States Attorney 

Rocert M. Werdig, Jr. 

Robert M. Werdig, Jr. 

Assistant United States Attorney 

Affidavit of FBI Agent Marion E. Williams 

I, Marion E. Williams, a Special Agent of the Federal 
Bureau of Investigation, being duly sworn depose as fol- 
lows : 

1. 1 am officicil of the FBI Laboratory and as snch I have 
official access to FBI records. 

2. 1 have reviewed the FBI Laboratory examinations re- 
ferred to in the suit entitled ‘ 'Harold Weisberg v. De- 
partment of Justice USDC D. C., Civil Action No. 2301- 
70,” and more specihcally, the spectrographic examina- 
tions of bullet fragments recovered during the investi- 
gation of the assassination of President John F. Kennedy 
and referred to in paragraphs 6 and 17 of the complaint 
in said ease. 

3. These spectrographic examinations were conducted for 
law enforcement purposes as a part of the FBI investi- 
gation into the assassination. The details of these ex- 








i 




51 

aminations constitute a part of the investigative file, 
M’hicli was compiled for law enforcement purposes aucl 
is maintained by the Federal Bureau of Investigation 
concerning the investigation of the assassination of Presi- 
dent John F. Kennedy. 

4. The investigative file referred to in paragraph “3” above 
was compiled solely for the official use of U. S. Govern- 
ment personnel. This file is not disclosed by the Fed- 
eral Bureau of Investigation to persons other than U.S. 
Government employees on a “need-to-faiow” basis. 

5. The release of raw data from such investigative files to 
any and all persons who request them would seriously 
interfere with the efficient operation of the FBI and 
with the proper discharge of its important law enforce- 
ment responsibilities, since it would open the door to 
unwarranted invasions of privacy and other possible 
abuses by persons seeking information from such files. 
It could lead, for example, to exposure of confidential in- 
formants; the disclosure out of context of the names of 
innocent parties, such as witnesses ; the disclosure of the 
names of suspected persons on whom criminal justice 
action is not yet comi)lete; possible blackmail; and, in 
general, do irreparable damage. Accpiiescence to the 
Plaintiff’s request in instant litigation would create a 
highly dangerous precedent in this regard. 

Sigmed 

Washington 
District of Columbia 

Before me this day of , 19. ., De- 
ponent has appeared and signed 

this affidavit first having sworn that the statements made 
therein are true. 

My commission expires 


Notary Public in and for the Distinct 
of Columbia 
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Filed Nov. 17, 1970 
Order 

Upon consideration of the complaint; the motion of de- 
fendant to dismiss the action or in the alternative, for simi- 
inaiy judgment; the answer of plaintiff to defendant’s 
motion; the argument of counsel in support thereof and 
in opposition thereto, it is by the Court this 17th day of 
November, 1970, 

Ordered that the motion of defendant to dismiss the ac- 
tion is granted and the above entitled cause be, and it is 
hereby, dismissed. 

J olni J. Siri(?a 

United States District Judge 

= 1 & * » 4 > « 

Notice of Appeal 

Notice is hereby given that Harold Weisberg, Plaintiff 
above-named, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the order of 
dismissal entered in this action on the 17th day of Novem- 
ber, 1970. 

Bernard Fexsterwald, Jr. 

927 loth St., N. W. 

Washington, D. C. 20005 
Tel: 347-3919 

x\ttorney for Harold Weisberg 

Date : 
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Tran^cripi of Proceedings 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF C0LU:MBIA 

Civil Action No. 2301-70 
HxVrold Wetsberg^ Plaintiff, 

V. 

U. S. Department of Justice, Defendant. 

Mondciy, November 16, 1970 

The above-entitled cause came on for Motion of Defend- 
ant to Dismiss or Alternatively for Summary Judgment, at 
10:00 a.m., before The Honorable John J. Sirica, Judge, 
Ijiiited States District Court for the District of Columbia. 

Appearances : 

On Behalf of the Plaintiff: 

Bernard Fenster\v.\ud, Jr., Esq. 

On Behalf of the Defendant: 

Robert M. Werdig^, Jr., AssT. U.S. Attorney 



[2] PROCEEDINGS 

The Court: All light. 111 hear you. 

I have had an opportunity to read the motion in the 
complaint and some of the exliibits. Tell me what you thinlc 
the issue i.s in the case. 

Mr. Werdig: I would preliminarily state. Your Honor, 
the motion as you recognize is for Summary JudgTiient or 
to dismiss for failure to state a claim upon which relief 
can be granted. Ordinarily, inasmuch as the government 
filed the motion we would ask that we argue first; however, 
under these circumstances I believe we can reserve our 
comments more in the nature of rebuttal and I would like 
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to ask "i our Honor if I might have the pihvilege of having 
the last word as if I had the ojoening argument. 

The Court: This is off-the-record. 

(Off-the-record discussion.) 

Mr. Fensteiw'ald : Your Honor, I am Bernard Fenster- 
wald Jr., counsel for the plaintiff. This is Mr. Jim Lesar 
vdth me, a member of the Bar of Wisconsin but not of the 
District of Columbia, and he has been helping with this 
case. 

Your Honor, I ^vill certainly bear with you on the ques- 
tion of time and also with respect to the fact that you have 
read the material that is submitted. 

We bring this case on the groimds that the plaintiff 
is entitled to the sought material as a matter of law and 
not as a matter of grace. However, I would like to take 
about one minute to exi^lain this is not a frivolous case. 
On the surface it might appear to be so. He is asking for 
a technical series of tests, of a case that concluded a long 
time ago. He is a professional winter but what is at issue 
here will deeply affect wJiether the Warren Commission 
Deport continues to be upheld or possibly will be reopened 
by the government. 

Now the reason I say that is that the Commission con- 
cluded that there were three shots fired at Dealey Plaza. 
One of those shots missed the car completely, hit a curb- 
stone and disintegrated. The second bullet went through 
the President’s neck and allegedly wont through Governor 
Connally and was later found on Goveinior Connally’s 
stretcher. That bullet was more or less intact, there is no 
fragments off of it, so you have a whole bullet. The third 
bullet, the fatal bullet that hit the President’s brain did 
fragment. 

Now, what we are asking for is the FBI’s spectrographic 
analysis of bullet 399, the bullet that hit the curb, and all 
the fragments. The reason I did not make a cross motion 
for summary judgment is I think there are questions of 
fact. They may be mistakes on the part of the goveni- 
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an agency in this case would be Lee Harvey Oswald, who 
is not the plaintiff in this case. 

The government goes into some length the legislative 
histoiy of this act. I happened to have been involved in 
that legislative history as connsel for the Senate committee 
that drafted it. I think I am familiar vrith it and I don't 
think there is much in that except as I Avill come to in a 
minute, that bears on this, but the very wording of the 
statute alone, I believe is clear enough that you don't need 
to go into the legislative history at all. It says Xo. 7 is 
not effective if the infonnation sought, the records sought, 
were available to a private party other than an agency. 

Xow the government cites three cases: Barceloneta case 
and it quotes there foraier Attorney General Clark's memo 
to the effect that Section 7 was not meant to give private 
parties other than a litigant any earlier or greater ac- 
cess than the litigants would have. I think that is a cor- 
rect interpretation, We are [6] not asking for greater 
or earlier access than L^Iarvey Oswald would have had. 

Clemmons Bros (phonetic spelling) case, they quote 
there is common sense necessity of protecting investiga- 
toiy function of federal agencies under certain circum- 
stances. I would certainly agree with that, but certainly 
there is no blanket coverage of FBI hies aimnore than other 
government files unless they fall specifically vntliin one of 
the nine exceptions. 

The third case they state which is Black v. vSheraton, 
which deals primarily with Rule 26 rather than the 

statute, I think coniinns the fact that there is no blanket 
exemption because in that case the government had already 
revealed recordings of the FBI made on the wiretap, the 
logs of the recordings, much of the technical information 
invohdng the taking of the report. 

The Court: What was the citation of that case? 

]\Ir. Fensterwald: Black v. Sheraton, Your Honor, is — 

The Court: — didn’t I rule oh that? I am pretty sure 
I did. 

Mr. Werdig: Y'es, that is your case, Y^our Honor. 
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; The Court: Black v. Sheraton Carlton. 

! ^Ir. Fenstcrwald : Yes. It is a 1970 case. It is 50 F.R.D. 

; 130 — I donT have the Federal supplement. 

; The Court: I remember the case. 

I [7] ^[r. Fensterv’ald : But in that case as Your Honor will 

1 remember a great deal of FBI material had already been 

i ' given to the defendant. 

I Your Honor, there is a more recent case which I ran 

I across since I filed the complaint. I would like to bring 

i Your Honoris attention to it, it is Welford vs. Hardin; it 

i is 315 Fed. Supp. 175. It was decided in the District Court 

j ill Iktaryland or June 2b, 1970. I have a copy of the case 

I here if Your Honor would like, 

j The Court: I have it in the office. 

. Mr. Fensterwald: This case involves two problems. 

One, what is an identifiable record, which I don’t tliink is 
any question here. The other is Exception 7, and it per- 
. tains to letters of warning and detention information iDut 

out by the Department of Agriculture. 

The judge in that case, Judge Xorthrop, decided the 
exact issue we have got here. I would like to read a couple 
quotations from it. 

‘Ht is clear this is not a situation a.s envisaged by 
the House Report where parties to an enforcement ac- 
I tion is seeking to obtain investigatoiy material pre- 

I maturely. The fact the parties directly affected by the 

material sought in this action are fully aware of the 
content. Disclosure of the material already in the 
hands of potent/ a^? [8] parties to law enforcement 
proceedings can in no way be said to interfere with 
i the agency’s legitimate law enforcement function. 

; “This conclusion is based on this Court’s reading 

of the legislative liistory surrounding this exception 
j - which reveals its purpose was to prevent premature 

, discovery by defendant in enforcement proceedings. 

! Whatever valid policy reasons there may be for ex- 

j tending this exception to other situations cannot serve 
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to alter tliis Court's result. Sucli a judgment must be 
made by Congress. 

Your Honor, just before this was to come to trial the 
government filed an affidavit by a special FBI agent by the 
name of ^.larioii E. Williams. I am curious to find out from 
the government's counsel what qualifications Mr. Williams 
lias. The spectrographic analyses of this case were made by 
an FBI agent by the name of Gallagher. He testified be- 
fore the arren Commission but, he gave no testimony as 
to the specti’ographic analyses. 

In a similar case in Kansas City another FBI agent 
named Jellroy made a similar aflidavit to this one. I don't 
know how either of these gentlemen are qualified unless 
they were involved in making the analyses themselves. 

Now in the paragraph’d of this affidavit it says: ‘‘The 
investigative file referred to was compiled solely for the 
official use of U.S. Government personnel." 

It is difiicult for me to see how this is true as the results 
of the test were sent on Kovember 23, 1963, one day [9] 
after the murder to the Chief of Police of Dallas. He has 
actually published this summary in a recent book. It said: 

The flic is not disclosed by tlie Federal Bureau of Investi- 
gation to persons other tliaii U.S. Government employees 
on a need-to-know basis." Certainly the results of the 
analyses if the analyses themselves have not been disclosed. 

Then the affidavit goes on and says, “It can lead, for 
example, to exjiosurc of confidential informants." We are 
not dealing with any informants here, wo are dealing with 
scientific series of tests. It says here it could lead to dis- 
closure out of context names of innocent parties. There 
are no innocent parties involved here. This is of content 
of lead bullets and fragments. There are no witnesses in- 
\ol\ cd and no names of suspected persons. It says it could 
do iiiepaiable damage because of these things,* gi^nug to 
the plaintiff in this case these scientific tests do none of 
these things. 
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The Court: For what purpose does your client seek 
tills informatiou ] 

Mr. Fensterwald : My client is a professional writer, 
Your Honor. He has written and published up to this point 
four books on the Kennedy assassination. He has a hfth 
one which is going* to be published soon. This information 
is key to whether the M'arren Conmiission^s conclusions are 
correct or incorrect. We asked for it as a matter of law 
but there is [10] certainly considerable interest and not 
just pure curiosity on his part. 

I have quoted and I think Your Honor has taken note of 
the fact that former President Johnson and fonner Attor- 
ney General Clark said only national security should re- 
quire any withholding other than what the exemptions 
specified. 

Also, there is a .statement that if it falls within one of 
the nine exemptions there is a proliibition against showing 
it. Tills too is not true because another case before this 
Court earlier this year the Attorney General decided as a 
matter of grace he would give plaintilf in this case some 
other material. He said whether he was entitled under law 
or not he as a matter of grace would give it to him, and he 
did give it to liim. 'We are not asking that in this case. 

To get back basically to your question of what is the 
/ real reason for vrithholding this evidence, if the spectro- 
graphic analyses shoAv what the government contends they 
do in its siunmary all these bullet fragments and bullets 
come from the same source this would give considerable, 
backing to the 'Warren Commission Eeport. If, however, 
they do not come from a coimnon source, which is what the 
spectrographic analyses will show, it will merely mean that 
there have been at least four bullets or more fired, in which 
case there would have to be at least two assassins which 
in turn means there was a conspiracy and not a single 
assassin. 

[11] So that the validity of the Warren Commission Re- 
port turns at least in part on the spectrographic analyses 
which we thinlv is a legal right, he has the right to them. 




V... 








:i 

^1 


. 1-4 




:1 


60 

The Court: All right, I iiuclerstancl your position. 

Mr. 'Werdig: May it please the Court. 

Briefly, plaintiff’s basis upon which he seeks this in- 
formation can be broken down into two arguments. 

Primarily, however, we must recognize that the exemp- 
tion Avliich are contained in the Act are in part discretion- 
aiy exemption in that the administrative party may make 
a determination not Avhether the information sought should 
not be released because of national security, but I believe 
the President’s comments say national interest as well. 
In this instance the Attorney General of the United States 
has determined that it is not in the national interest to 
divulge these spectrographic analyses. 

Plaintiff’s argument therefore goes on two points. The 
first of which is that since there is no statutory law on 
assassinating presidents nothing that the FBI did subse- 
cpient to the assassination could be for a law enforcement 
purpose. I think that the fallacy of the argument is in the 
statement of the argmnent, that there must be some law 
enforcement purpose to be served by the FBI investigating 
a cold-blooded murder of an American president. 

We know now that there is a statutory law, but does 
that mean basically as we as lavwers understand that be- 
cause [12] there wasn’t any statutory explication of the 
crime, that there wasn’t any law, natural or human, to our 
basic society that wasn’t violated before. So I say the 
fallacy of the argument is in this statement. 

The second premise upon which the plaintiff relies is 
that this information would be available by law to a priv- 
ate party, to vut, Lee Haiwey Oswald. But the problem 
with that is that Mr. OsAvald is not before the Court tiying 
to get the infonnation. A party who has no privity to Mr. 
Oswald is ti^dng to get the information. And Plaintiff 
admits it is not an agency so therefore he is not like the 
statute provides, a private party to whom this infonnation 
would be available to under something like the Jencks Act. 

The case that Your Honor decided. Black v. Sheraton 
Hotel includes in it the fact that some of the FBI records 
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which were sought Avere not produced and I think that goes 
to support the government's position in this case. 

Coimsel has appended to his opposition a letter from 
the Attorney General stating that he is going to release 
certain documents regarding ^h\ Earl Kay, who is ac- 
cused of assassinating Martin Luther King. However, I 
must also state that based upon my information Mr. Fens- 
tenrald is counsel of record to Mr. Ray and I think that 
takes it a little out of the ambit of the situation here. 

[13] I also state further that even if the FBI had made 
these speetrographic analyses, even ^Ir. Oswald would not 
have boon entitled to them had they not been introduced 
into evidence against him. I think that the cases Avhich I 
cited in my memorandum support our proposition. I Avould 
submit that the Welford case must deal with a litigant 
who is in actual adversary proceedings Avith the Secre- 
tary, ^h\ Harding, and that takes IVelford's case out 
of the category that ^Ir. 'VVeisberg is in. Mr. Weisberg 
is not in an adversary proceeding Anth the Attorney Gen- 
eral in an administratiA’e hearing. 

For those reasons aa'o submit, Your Honor, that the xDlain- 
tiff is not entitled as a matter of law to the speetrographic 
analyses to Avhich lie seeks access ui this action. 

The Court: All right. 

^Ir. FensterAvald : Your Honor, I Avonld make one or 
tAvo comments. One is I don't see hoAv the national in- 
terest is possibly seiwed by not liaAdng the tnith come out 
of this matter. 

Furthermore, I aaIII say that if it is researched that the 
test is not natioiial interest but national security. Hoaa^- 
ever in the Welford case I fail to road one, I think, rather 
crucial sentence: Purely factual reports and scientific 

studies cannot be cloaked in secrecy by an exemption de- 
signed to protect only those internal working jiapers in 
Avhich opinions are expressed and policies formulated and 
recommended. 
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As to federal jurisdiction I can do no better than [14] 
quote one short paragraph from J. Edgar Hoover testi- 
mony before the AVarren Commission. He says: 

^‘When President Johnson returned to Washington he 
communicated vdth me witliin the first 24 hours and. asked 
the Bureau pick up the investigation of the assassination 
because as you are aware, there is no federal jurisdiction 
for such an investigation. It is not a federal crime to kill 
or attack the President or Vice President, or any of th 
continuing officers who would succeed the presidency. How- 
ever, the President has the right to request the Bureau to 
make special investigations, and in this instance he asked 
that this investigation be made.’’ 

The Court: All right. Is that aU? 

Mr. Werdig: In reference to Mr. Fenstei’v^ald’s citation 
from the Welford case, that is typically a Grunnnan j^Vir- 
craft type of situation in which an administrative agency 
in an adversary administrative quasi-judiciaiy proceeding 
before it refuses to release certain documents in its posses- 
sion. I am fully aware of the exemption, I am fully aware 
that scientific and factual reports are produceablo, but this 
is not in this instance an adversaiy proceeding which they 
would be entitled to those things such as in the Grunnnan 
case, or Boeing Aircraft, I believe was the one Avho made 
the submission. 

So I still earnestly urge before the Court, Mr. Weisberg 
[15] does not come ^ritliin the ambit of having the privilege 
of receiring these documents. 

The Court: From what the Court has read and heard 
during the arguments this morning, the Court believes that 
the motion to dismiss should be granted. 

Counsel for the government prepare an appropriate 
order. 

Mr. Werdig: Yes, Your Honor. ’ 




